UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

______________________________ X
TERRI JEAN R. Rl DER, :

Plaintiff, :
V. : Gvil No. 3:99CV02351( AW)
TOM OF FARM NGTON and :
LEROY BANGHAM :

Def endant s. ;
______________________________ X

RULI NG ON MOTI ON SUMVARY J UDGVENT

The plaintiff, Terrijean Rider (“Rider”), brings this
action agai nst her enployer, the Town of Farm ngton (the
“Town”), and her supervisor, Chief of Police Leroy Bangham
(“Banghant), in his individual capacity.! Rider has three
remai ning clains in her Second Amended Conplaint. The First
Count alleges that the Town created a discrimnatorily hostile
wor k environnment based on Rider’s gender in violation of Title
VIl of the Gvil R ghts Act of 1964, as anended, 42 U S.C. 8§
2000e et seq. (“Title VI1”). The Second Count alleges that
Bangham viol ated the plaintiff’s rights under the Equal
Protection clause of the 14th Anmendnent as inplenmented by 42

U S C 8§ 1983. The Third Count alleges that Bangham vi ol at ed

! The conpl aint al so nanes as a defendant Donal d
Therkildsen, in his individual capacity. The parties
stipulated to the dism ssal of all clains against Therkil dsen.



t he Connecticut Fair Enploynment Practices Act (“CFEPA’), Conn.
GCen. Stat. 8§ 46a-60(a)(5). The defendants have noved for
summary judgnment. For the reasons set forth below, the

def endants’ notion for sunmary judgnent is being granted as to
all of the remaining counts in the Second Anended Conpl aint.

I . FACTUAL BACKGROUND

The plaintiff has been a police officer enployed by the
Town of Farm ngton since 1984. During all tinmes material to
this action, Bangham was the Town’s Chief of Police, and as
such, was Rider’s supervisor

The plaintiff contends that from January 29, 1999 t hrough
February 11, 1999, Bangham created a hostil e working
envi ronment by harassing, verbally abusing, and intimdating
her. Rider contends that Banghamthreatened to comence an
internal affairs investigation of her, that he did in fact
commence such an investigation, that he fal sely accused her of
spreadi ng malicious gossip, and that he coerced her into
meeting with himw thout her union representative being
present. Rider alleges that during the sane tine period,
anot her police officer, Donald Therkildsen (“Therkildsen”),
told her that “wonen don’t belong in police work”. Rider
further contends that Therkildsen verbally intim dated and
harassed her while the two of them were responding to a

burglary call, and that he verbally intimdated her by yelling



at her.

Assessing the record in the Iight nost favorable to the
plaintiff and drawi ng all reasonable inferences in her favor,
the record shows the followng facts. On February 1, 1999,
Sergeant Tracy Enns, a fenale officer who had recently been
pronoted to the rank of Sergeant, was told by a senior officer
t hat she should not “call roll” because sone of the officers
did not support her pronotion. Sergeant Enns agreed. The next
nmor ni ng, February 2, 1999, Sergeant Enns was again told not to
call roll, for the sane reason, and again she agreed. Shortly
afterwards, Sergeant Enns net wi th Bangham and tendered her
resignation, claimng that she believed she was the target of
organi zed i nsubordination. Sergeant Enns told Bangham t hat she
had heard second-hand that a neeting had been held by 35 Town
police officers “to plot a nutiny against [Sergeant] Enns.”
Pl.”s Meno. at 3. Sergeant Enns told Bangham that she had
heard that Ri der was one of the two ringl eaders.

After hearing this from Sergeant Enns, Bangham ordered
Rider to return to the station and neet with him \Wen R der
arrived, she noticed that Bangham | ooked upset, so she asked
her union representative to acconpany her into the neeting.
However, when the two entered Banghami s office, Banghamtold
the union representative to | eave and cl osed the door, |eaving
only Ri der, Bangham and Banghami s assistant in the room

Bangham t hen began to “yell and screani at Rider, Pl.’e
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Meno. at 4, and accused her of being the cause of Sergeant
Enns’ desire to resign. Banghamtold R der that she was going
to be suspended or term nated, and that she was the subject of
t he highest level internal affairs investigation possible.?

Later that day, Bangham called another female officer,
Susan Divenere, into his office. Oficer D venere had been
named as the other ringleader of the plot against Sergeant
Enns. Bangham did not allow the union representative to join
that neeting, either. During that neeting Bangham questi oned
O ficer Divenere about the plot against Enns.

Al so on February 2, 1999, Bangham | earned that one of his
senior officers had told Sergeant Enns not to call roll on the
previous two nornings. The officer who had instructed Sergeant
Enns not to call roll had been suspended in the past for sexual
harassnent. Bangham did not question this officer about the
i ncident, but sent himfor informal counseling instead.

An internal affairs investigation was comenced and | ed by
Captain Janes Rio. During the course of this investigation,
Captain Rio interviewed Ri der, Sergeant Enns, Oficer Devinere,

Therkil dsen, and others. Rider conplained to Captain R o

2 The conplaint also alleges that on January 29, 1999,
Bangham verbal | y abused Ri der and threatened her with the
initiation of an internal affairs investigation. However,

t here does not appear to be any other nention of harassnment by
Bangham on this date, and the facts as set forth by the
plaintiff in her opposition to the notion for summary judgnent
suggest that this incident occurred on February 2, 1999, not
January 29, 1999.

-4-



during her interview that she and Therkil dsen had had a
confrontation while the two of themwere on a burglary call,
and that Therkildsen had screaned at her and she had felt
threatened by him She also told Captain R o of Therkildsen’s
statenent that he felt wonen should not be police officers.
Captain R o investigated both the insubordination charges

agai nst Rider and other officers involving the all eged pl ot
agai nst Sergeant Enns, and the clainms that Ri der had nade

agai nst Therkil dsen, and found that none of the charges or
clainms could be substantiated. Rider was never disciplined in
any manner as a result of the investigation into the alleged
pl ot agai nst Sergeant Enns.

1. LEGAL STANDARD

A notion for summary judgnment nay not be granted unl ess
the court determnes that there is no genuine issue of materi al
fact to be tried and that the facts as to which there is no

such issue warrant judgnent for the noving party as a matter of

law. Fed. R Cv. P. 56(c). See Gallo v. Prudenti al

Residential Servs., 22 F.3d 1219, 1223 (2d Cr. 1994). Rule

56(c) “mandates the entry of summary judgnent . . . against a
party who fails to make a showi ng sufficient to establish the
exi stence of an el enent essential to that party’s case, and on
whi ch that party will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U. S. 317, 322 (1986).




When ruling on a notion for sunmary judgnment, the court
must respect the province of the jury. The court, therefore,

may not try issues of fact. See, e.qg., Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 255 (1986); Donahue v. Wndsor Locks

Bd. of Fire Conmirs, 834 F.2d 54, 58 (2d G r. 1987); Heynman v.

Commerce & Indus. Ins. Co., 524 F.2d 1317, 1319-20 (2d Cr

1975). It is well established that “[c]redibility

determ nations, the weighing of the evidence, and the draw ng
of legitimate inferences fromthe facts are jury functions, not
those of the judge.” Anderson, 477 U S. at 255. Thus, the
trial court’s task is “carefully limted to discerning whether
there are any genuine issues of nmaterial fact to be tried, not
to deciding them Its duty, in short, is confined . . . to

i ssue-finding; it does not extend to issue-resolution.” @Gllo,

22 F.3d at 1224,

Summary judgnent is inappropriate only if the issue to be
resolved is both genuine and related to a material fact.
Therefore, the nmere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent. An issue is “genuine

if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party.” Anderson, 477 U. S
at 248 (internal quotation marks omtted). A nmaterial fact is
one that would “affect the outcone of the suit under the
governing law.” 1d. As the Court observed in Anderson: “[T]he
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materiality determ nation rests on the substantive |aw, [and]

it is the substantive law s identification of which facts are
critical and which facts are irrelevant that governs.” |[d.
Thus, only those facts that nust be decided in order to resolve
a claimor defense will prevent summary judgnment from being
granted. \Wen confronted with an asserted factual dispute, the
court nmust exam ne the elenents of the clains and defenses at

i ssue on the notion to determ ne whether a resolution of that

di spute could affect the disposition of any of those clains or

defenses. Immaterial or mnor facts wll not prevent summary

judgnent. See Howard v. d eason Corp., 901 F.2d 1154, 1159 (2d
Gir. 1990).

When review ng the evidence on a notion for summary
judgnent, the court nust “assess the record in the |ight nobst
favorable to the non-novant and . . . draw all reasonable

inferences inits favor.” Winstock v. Colunbia Univ., 224

F.3d 33, 41 (2d Gr. 2000)(quoting Delaware & Hudson Ry. Co. v.

Consol. Rail Corp., 902 F.2d 174, 177 (2d Cr. 1990)). Because

credibility is not an issue on summary judgnent, the
nonnovant’s evi dence must be accepted as true for purposes of
the notion. Nonetheless, the inferences drawn in favor of the
nonnmovant nust be supported by the evidence. “[Mere

specul ation and conjecture” is insufficient to defeat a notion

for summary judgnent. Stern v. Trs. of Colunbia Univ., 131




F.3d 305, 315 (2d Gr. 1997) (quoting W_World Ins. Co. v.

Stack @1, Inc., 922 F.2d 118, 121 (2d. Cr. 1990)). Moreover,

the “nere existence of a scintilla of evidence in support of
t he [nonnovant’s] position” will be insufficient; there nust be
evi dence on which a jury could “reasonably find” for the
nonnovant. Anderson, 477 U.S. at 252.

Finally, the nonnoving party cannot sinply rest on the
allegations in its pleadings since the essence of sumary
judgnment is to go beyond the pleadings to determne if a

genui ne issue of material fact exists. See Celotex Corp., 477

U S at 324. “Although the noving party bears the initial
burden of establishing that there are no genuine issues of
material fact,” Weinstock, 224 F.3d at 41, if the novant
denonstrates an absence of such issues, a limted burden of
production shifts to the nonnovant, which nust “denonstrate
nmore than sone netaphysical doubt as to the material facts,

[ and] nust conme forward with specific facts show ng that

there is a genuine issue for trial.” Aslanidis v. U S. Lines,

Inc., 7 F.3d 1067, 1072 (2d G r. 1993)(quotation marks,
citations and enphasis omtted). Furthernore, “unsupported

al l egations do not create a material issue of fact.”

Wei nstock, 224 F.3d at 41. |If the nonnovant fails to neet its
burden, summary judgnent shoul d be granted.

111. DI SCUSSI ON




A. First Count: Title VII daimAgainst the Town

The defendants claimthat the plaintiff has failed to nake
out a prima facie case of discrimnation on the basis of gender
under Title VII. The plaintiff advances two theories in
support of her Title VII claim

1. Hostile Work Environnment

Ri der contends that the “[d]efendants’ actions pronoted a
hostil e work environnent for the plaintiff . . .”. Sec. Am
Conmpl ., First Count, ¥ 13. “When the workplace is perneated
wWith discrimnatory intimdation, ridicule, and insult, that is
sufficiently severe or pervasive to alter the conditions of the
victims enpl oynent and create an abusive working environnent,

Title VI| is violated.” Harris v. Forklift Systens, Inc., 510

US 17, 21 (1993) (internal citations and quotation marks
omtted).

The plaintiff contends that she was “intim dated”,
“fal sely accused”, “threatened with term nation”, “verbally
abus[ed]”, “investigated” w thout cause, “harassed”, and
ot herwi se m streated by Banghamin the course of her
enpl oynent, because of her gender. Sec. Am Conpl., First
Count, 9 6. Rider further contends that Bangham and the Town
took no action against Therkildsen, in spite of the fact that
Therkil dsen stated that wonen should not be police officers and

verbal |y abused Rider. Assum ng arguendo that these



al l egations suffice to nake out a prima facie case for a
hostil e work environnment claim the defendants have offered
evi dence showi ng that they took action against Rider for
reasons ot her than her gender, and the plaintiff has failed to
produce evidence that the defendants’ explanation is

pr et ext ual .

The Second Circuit has recently described the plaintiff’s
burden at the summary judgnment stage of a Title VII case as
fol |l ows:

Even if the plaintiff succeeds in presenting a

prima facie case, the defendant may rebut that show ng
by articulating alegitimte, non-di scri mnatory reason

for the enploynent action. Upon the defendant's
articulation of such a non-discrimnatory reason for
t he enpl oynent action, t he presunption of

discrimnation arising wwth the establishnment of the
prima facie case drops fromthe picture. For the case
to continue, the plaintiff nust then cone forward with
evi dence t hat t he def endant' s prof fered,
non-di scrimnatory reason is a nere pretext for actual
discrimnation. The plaintiff nmust produce not sinply
sone evidence, but sufficient evidence to support a
rational finding t hat t he | egiti mt e,
non-di scrimnatory reasons proffered by the defendant
were fal se, and that nore likely than not
discrimnation was the real reason for the enpl oynent
action. In short, the question becomes whether the
evi dence, taken as a whole, supports a sufficient
rational inference of discrimnation. To get to the
jury, it is not enough to disbelieve the enployer; the
factfinder nmust also believe the  plaintiff's
expl anation of intentional discrimnation.

Wei nst ock, 224 F.3d at 42 (internal citations, quotation marks,
and footnote omtted).

Ri der contends that Bangham yelled at her publicly when
she returned the station from patrol on February 2, 1999.
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However, she also stated at her deposition that Bangham yell ed
at a male officer on the same occasion for discussing the
matter with Rider, contrary to Bangham s instructions, and did
so | oudly enough that R der could hear Bangham even though she
was in the ladies room Rider Depo. at 25. No other evidence
has been of fered regardi ng Bangham s behavior in terns of
yelling at enpl oyees of either gender.

Ri der further contends that Banghamthreatened to initiate
an investigation into the alleged pl ot agai nst Sergeant Enns,
and that he did in fact initiate such an investigation,
specifically targeting Rider and Oficer Divenere. Rider
contends that the fact that only female officers were targeted
by the investigation is evidence of discrimnation based on
gender. However, when Sergeant Enns conpl ained to Bangham the
two officers she nanmed as ringleaders were R der and D venere.
The plaintiff does not contend that male officers were nanmed by
Sergeant Enns but were not investigated by Bangham Further,
the investigation was conducted by a third officer, Captain
Ri o, and not Bangham hinself. Captain Ro’ s report of his
investigation indicates that other officers also reported that
Ri der was openly critical of the decision to pronote Sergeant
Enns, and that she showed great aninosity towards Sergeant
Enns. See Def.’s Meno., Exh. B at 3, 4. The result of this
investigation was a finding that none of the charges agai nst
Rider or Oficer Divenere could be substantiated. No

-11-



di sciplinary action was recommended, and none was taken.?3

Ri der al so alleges that the Town and Bangham t ook no
action in response to her conplaints about Therkil dsen.
However, Captain Ri o did conduct an investigation into Rider’s
conpl ai nt agai nst Therkil dsen, during which he interviewed both
Ri der and Therkil dsen, as well as several other officers.
Captain R 0o's report on what he ternmed a “suppl enent al
i nvestigation” indicates that R der was unable to provide
detail s about any harassnent by Therkil dsen. Def.’s Meno.,
Exh. B at 11-13. Captain R o found that R der’s claimthat
Therki | dsen had threatened her could not be substantiated, and
recommended no action agai nst Therkildsen. He did, however,
advi se Therkildsen only to have conversations with Rider in the
future that were “professional in nature”. [1d. There is no
contention that Ri der nade other conplaints that were not
i nvestigated, nor that the Town routinely failed to investigate
conplaints filed by wonen, nor that the investigation itself
was conducted in an inappropriate manner.

The parties agree that Rider was yelled at by Bangham

t hreat ened by Bangham wi th an investigation, and actually

3 Rider also contends that she was deprived of union
representation during the neeting wth Bangham at which he
t hreat ened an investigation. However, she nakes no show ng
that this deprivation was related to her gender. The nere fact
that she and Divenere are female, and that each of them was
deni ed union representation in this instance is insufficient to
create a genuine issue of material fact as to whether the
deprivation of union representation was discrimnatory.
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i nvestigated. However, the defendants have nmade a show ng that
t hese actions were not taken agai nst R der because of her
gender, but only because she had been identified, by several of
her col |l eagues, as participating in a plot agai nst Sergeant
Enns. Thus, the defendants have rebutted any prim facie case
presented by the plaintiff, and the burden shifts to the
plaintiff to offer evidence that the proffered reasons for the
def endants’ behavior are nere pretext. The plaintiff has
of fered no such evidence. R der has provided no evidence that
woul d suggest that any of the actions she conplains of were
t aken because of her gender. Therefore, no genuine issue of
material fact exists as to the presence of a hostile work
envi ronnent based on gender, and the defendants are entitled to
summary judgnent on the hostile work environnent theory of the
Title VII claimset forth in the First Count.
2. Di sparate Treat nent

The plaintiff’s second theory of Title VII discrimnation
is disparate treatnent — that is, the plaintiff clainms she was
treated differently because of her gender. The plaintiff in a
Title VII disparate treatnment case “nust establish a prinma
faci e case of unlawful discrimnation by showng that 1) she is
a nenber of a protected class 2) who perforned her job
satisfactorily (or who was qualified for a new position) 3) who

[ suffered an adverse enpl oynent action] 4) under circunstances
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giving rise to an inference of discrimnation (or

retaliation).” Stratton v. Dept. for the Aging for the Gty of

New York, 132 F.3d 869, 879 (2d Gr. 1997); see also Fisher v.

Vassar College, 114 F.3d 1332, 1335 (2d Cr. 1997).

The plaintiff contends that the nere initiation of an
i nvestigation of her actions constitutes an adverse enpl oynent
action sufficient to neet the third prong of the Title VI
di sparate treatnent standard. The Second Circuit has noted
that “not every unpleasant matter short of discharge or

denotion” constitutes an adverse enploynent action. Wananaeker

v. Colunbi an Rope Co., 108 F.3d 462, 466 (2d Cr. 1997)
(internal quotation marks and citations omtted). |In this
case, the plaintiff alleges that the defendants’ actions “left
her feeling frightened and intim dated, but she has not shown,
as she nmust, that she suffered a materially adverse change in

the terns and conditions of enploynent.” Torres v. Pisano, 116

F.3d 625, 640 (2d Cir. 1997) (internal quotation marks and
citations omtted). The nere filing of charges agai nst an
enpl oyee does not constitute an “adverse enpl oynent action”,
because “if the charges were ultimately dism ssed, [the

enpl oyee] woul d not have suffered any adverse effect from

them” Yerdon v. Henry, 91 F.3d 370, 378 (2d G r. 1996). In

this case, Rider was investigated, but the concl usion was that
t he charges against her could not be substantiated, and she was
not disciplined. Therefore, she did not suffer any adverse
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enpl oynent acti on.

The plaintiff does not contend that she suffered any
adver se enpl oynent action beyond the nere investigation. The
investigation alone is insufficient, as a matter of law, to
constitute an adverse enpl oynent action for the purposes of a
di sparate treatnment claim Therefore, the defendants are
entitled to summary judgnent on the disparate treatnent theory
of the Title VII claimset forth in the First Count.*

B. Second Count: 42 U.S.C. 8 1983 d ai m Agai nst Bangham

Bangham contends that he is entitled to sunmary j udgnment
on the Second Count because he is entitled to qualified
immunity. “A court evaluating a claimof qualified inmunity
must first determ ne whether the plaintiff has alleged the
deprivation of an actual constitutional right at all, and if
so, proceed to determ ne whether that right was clearly
established at the tine of the alleged violation.” WIson v.
Layne, 526 U. S. 603, 609 (1999). |If the court finds that a
clearly established right of the plaintiff has been viol ated,
the court nust then determ ne whether the defendant’s actions
“coul d reasonably have been thought consistent with the rights

they are alleged to have violated.” Anderson v. Creighton, 483

4 Even if the investigation alone were enough to
constitute an adverse enploynent action, as noted above, the
def endants have rebutted the plaintiff’'s assertion that their
actions were based on her gender, and the plaintiff has
produced no evi dence suggesting that the defendants’ proffered
explanation is nmere pretext.

-15-



U S. 635, 638 (1987).

Ri der all eges that Bangham vi ol ated her constitutional
right under the Equal Protection Clause to work in an
environment free of discrimnation based on gender. This right
had been clearly established for a decade when the all eged

events in this case took place. See, e.q., Meritor Savings

Bank v. Vinson, 477 U S. 57 (1986). However, the court has

concl uded that the record shows that Banghanmis actions did not
violate the plaintiff’s right to be free of discrimnation on
the basis of her gender. The Suprene Court has held that “a
claimof inmunity is conceptually distinct fromthe nerits of
the plaintiff's claimthat his rights have been violated.”

Mtchell v. Forsyth, 472 U. S. 511, 527-28 (1985). But in this

case, the plaintiff has presented no evidence that Banghamni s
actions were discrimnatory, nor that it was unreasonable for
Banghamto believe that yelling at enpl oyees during a heated

di spute, and investigating enpl oyees who had been accused by a
superior officer of insubordination, would not violate those
enpl oyees’ constitutional rights. Banghamis therefore
entitled to qualified imunity on the Second Count, and summary
judgnment will enter in his favor as to the 8 1983 claim

C. Third Count: Conn. Gen. Stat. § 46a-60(a)(5) daim
Agai nst Bangham

Bangham contends that he is entitled to sunmary j udgnment

on the Third Count, which alleges that he viol ated CFEPA
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section 46a-60(a)(5). That statute reads as foll ows:

It shall be a discrimnatory practice in violation of

[CFEPA] . . . [f]or any person, whether an enpl oyer or

enpl oyee or not, to aid, abet, incite, conpel or coerce

the doing of any act declared to be a discrimnatory

enpl oynent practice or to attenpt to do so . . ..”
Conn. CGen. Stat. 8§ 46a-60(a)(5) (West 1995).

Bangham argues that he can not be liable under this
section as a matter of | aw because he is naned as the person
who actually commtted the alleged discrimnatory acts, and as
such, can not be found to have aided and abetted
di scrimnation. The court does not need to reach this issue,
because Banghamis entitled to sunmary judgnment even if the
court accepts the plaintiff’'s interpretation of 8§ 46a-60(a)(5).

The plaintiff raises two theories under whi ch Bangham
could be found to have aided and abetted a discrimnatory
practice. First, the plaintiff asserts that “Bangham pressed
Captain R o into investigating frivolous clainms against Oficer
Rider.” Pl.’s Menp. at 17. However, the defendant has
produced evidence of a non-discrimnatory rationale for the
investigation, and the plaintiff has not rebutted the
defendant’ s showi ng that the investigation was ordered because
Bangham was told by several officers that Rider was | eading a
pl ot agai nst Sergeant Enns. Thus Banghanis initiation of the
investigation into Rider’s actions could not constitute aiding
and abetting discrimnation.

Second, Rider contends that Bangham created a wor ki ng
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envi ronnent which allowed Therkildsen to verbally abuse her.
However, Ri der does not allege, nor has she offered evidence,
t hat Bangham had any role in, or know edge of, Therkildsen’s
behavi or towards her. Once R der did conplain, an
i nvestigation was conducted into Therkildsen's actions. At
| east one of Therkildsen’s comments to Rider was clearly
di scri m natory agai nst wonen. However, there is no evidence
t hat Bangham ai ded and abetted this behavior. To the contrary,
he approved an investigation of Therkildsen as well.

Therefore, no genuine issue of material fact exists as to
whet her Bangham vi ol ated 8§ 46a-60(a)(5), and he is entitled to
summary judgnent on this count.

V. CONCLUSI ON

The defendants’ Motion for Sunmary Judgnment [Doc. # 48] is
hereby GRANTED. Judgnent shall be entered in favor of the
defendants as to all counts, and the Clerk shall close this
case.

It is so ordered.

Dated this 29th day of August, 2001, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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